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STATEMENT OF THE ISSUES 

Whether a commercial tenant is a "landowner" for purposes of the Premises 

Liability Act, C.R.S. § 13-21-115 (2014), where the commercial tenant neither 

owned, possessed, nor controlled the portion of the premises on which a plaintiff 

was injured, and did not create any condition on that portion of the premises. 

STATEMENT OF THE CASE 

For the sake of brevity, this brief incorporates the statement of the case set 

forth in the brief of Respondent, Panorama Orthopedics & Spine Center, PC 

("Panorama"). 

SUMMARY OF THE ARGUMENT 

Taking measures to make another's premises safe should not result in 

liability. Yet that is precisely what Petitioner Barbara Jordan ("Jordan") is asking 

this Court to hold. But the Premises Liability Act, C.R.S. § 13-21-115 (2014), and 

the precedent interpreting it does not contemplate such an expansive view. Indeed, 

such expansion of the Act would force commercial tenants to make an unfortunate 

choice between safety and liability. Accepting Jordan's argument would lead to 

poor public policy that would adversely affect Colorado's business community. 



ARGUMENT 

A. 	The Act and the Cases Interpreting it Stand for the Proposition 
that a Tenant who Cedes Possession or Control of the Premises to its 
Landlord is, as a Matter of Law, Not a Landowner Under the Act. 

The Premises Liability Act defines "landowner" as "a person in possession 

of real property and a person legally responsible for the condition of real property 

or for the activities conducted or circumstances existing on real property." C.R.S. 

§13-21-115(1) (2014). This definition has, in turn, been extensively considered and 

interpreted by this Court and the Court of Appeals. 

It is well-settled that title to the land is not necessary to be deteHnined a 

landowner under the Act's definition. Pierson v. Black Canyon Aggregates, Inc., 

48 P.3d 1215, 1219 (Colo. 2002). Rather, possession, conducting an activity, or 

creating a condition are all sufficient to convey landowner status. Id. But 

possession, conducting an activity, or creating a condition have been subject to 

reasonable limitations based on the extent of the possession or control of the 

alleged landowner. Indeed, case law developed over the last two decades 

demonstrates that a measureable degree of possession or control is necessary for 

landowner status to attach. 

In Perez v. Grovert, for example, the Court of Appeals affirmed summary 

judgment on behalf of a landlord who transferred control of his premises to his 
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tenants. 962 P.2d 996 (Colo. App. 1998). In Perez, a landlord leased a beauty salon 

to tenants. The lease provided that the tenants were responsible for keeping the 

premises in good repair at their own expense. The plaintiff was injured when she 

stepped on a floor vent that gave way. She brought suit under the Act against the 

landlord and the tenants. The District Court granted the landlord's motion for 

summary judgment on the grounds that the tenants had exclusive possession of the 

premises and therefore the landlord owed no duty to the plaintiff. The plaintiff 

appealed. 

The Court of Appeals reasoned that, because the landlord transferred control 

of the premises to his tenants, he could no longer be a "person in possession" of it. 

Id. at 998-99. This was because the tenants had exclusive possession of the 

premises and had an obligation to maintain the premises. Id. The Court of Appeals 

also noted that a provision of the lease which allowed the landlord to enter and 

inspect the premises was not sufficient to show that the landlord retained control of 

the premises. Id. Accordingly, the Court of Appeals held: "A lessor, such as 

defendant here, who has transferred control of the premises to its lessee is no 

longer a 'person in possession' of the real property." Id. at 999. 

In Wilson v. March iondo, the Court of Appeals again affirmed summary 

judgment for a landlord who transferred possession and control of his premises to 
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his tenants. 124 P.3d 837 (Colo. App. 2005). In Wilson, a landlord leased a house 

to tenants. The lease provided that the premises were to be used and occupied 

exclusively by the tenants. The tenants kept a vicious dog on the premises, which 

bit a visiting child. The child sued the tenants and the landlord under the Act. The 

District Court granted the landlord's motion for summary judgment and the child 

appealed. 

The Court of Appeals first considered whether, under the Act, the landlord 

was a "person in possession" of the premises when the tenants had exclusive 

control of it. Id. at 840. The Court of Appeals examined the language of the lease 

between the landlord and the tenants, which specified that the premises was to be 

"used and occupied by the Lessee exclusively." Id. It also specified that the 

landlord retained a right of inspection, and a right to approve painting and the 

placement of signs. Id. The lease obligated the tenants to "keep the premises in 

good repair at their expense," but the landlord remained responsible for "major 

maintenance and repair." Id. The Court of Appeals concluded that, under the terms 

of the lease, the landlord was not a person in possession of the premises, and 

therefore could not be liable to the plaintiff under the Act. Id. 

Similarly, in Collard v. Vista Paving Corp., the Court of Appeals considered 

whether a construction contractor which created a condition on a premises, but 
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then completely turned the premises over to another party, was a landowner under 

the Act. 292 P.3d 1232 (Colo. App. 2012). In Collard, the defendant constructed a 

road median for the City of Grand Junction. After completing its work, but before 

the City completed the safety measures for the new median such as road lines and 

reflective warning posts, the City permitted the defendant to remove its cones and 

other safety devices from the premises. The plaintiff subsequently drove her 

vehicle into the median and suffered injuries. The District Court awarded summary 

judgment to the defendant on the grounds that, prior to the plaintiff's accident, the 

defendant had completely ceded control of the premises to the City. 

The Court of Appeals agreed that the defendant's relinquishment of the 

premises to the City relieved it of any landowner status under the Act. Id. at 1238. 

Because, stated the Court of Appeals, "the City had fully reassumed responsibility 

for the conditions and activities at the site, as well as physical control of the 

medians at the time of the accident . . . [the defendant] no longer qualified as a 

landowner under the Act." Id. 

These cases under the Act are instructive in the context of the instant case 

because they uniformly stand for the proposition that the transfer of possession or 

control from one party to another revokes the transferring party's status as a 

landowner under the Act. While these cases generally consider facts where the 
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landlord is the transferring party, the principle holds true in reverse as well. A 

tenant who cedes possession or control of the premises to its landlord (or never has 

possession or control to begin with) is, as a matter of law, not a landowner under 

the Act. This interpretation should not be expanded because, as demonstrated 

below, such an expansion would create an indefinable slippery slope in the law 

which would lead commercial tenants to a choice between safety and liability. 

B. Facts Common to Commercial Tenants Such as Panorama Do Not 
Lead to Possession or Control and, Therefore, the Court of Appeals Did Not 
Err in So Determining. 

In this case, Jordan argues that Panorama was a landowner under the Act 

based on a number of facts common to commercial tenants: that Panorama's 

administrators called the building "our" building' (Op. Br. 4); that Panorama had a 

history of requesting the landlord to perform specific maintenance (Op. Br., 5-6); 

that Panorama had injury forms to be filled out should a person suffer an injury 

(Op. Br. 6); and that Panorama had a reception desk from which the parking lot 

The reliance on such linguistic minutiae is overstressed. Indeed, in Jordan's own 
brief, she refers to one of Panorama's surgeons as "her doctor." (Op. Br. 2.) 
Nobody would argue that Jordan, by using a possessive pronoun, has somehow 
exerted sufficient control over the surgeon to render herself liable for his 
negligence. Similarly, nobody would argue that the legions of Broncos fans 
referring to Peyton Maiming as "our quarterback" somehow gives those fans 
control over Mr. Manning. Language commonly used to refer to a physician or 
quarterback—or a building for that matter cannot rationally be used to 
demonstrate control. 
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may be observed. Under Jordan's argument, these acts render Panorama a 

"landowner" as defined by the Act and subject it to liability for its landlord's entire 

premises. 

Jordan's arguments were rightly rejected by the Court of Appeals. Jordan v. 

Panorama Orthopedics & Spine Center, PC, --- P.3d ----, 2013 COA 87 (Colo. 

App. Jun. 6, 2013). In examining these facts, the Court of Appeals concluded that 

Panorama had neither possession nor control of the sidewalk upon which Jordan 

slipped. Noting that Panorama did not lease the sidewalk and that its landlord was 

obligated to maintain the sidewalk, the Court of Appeals found that Panorama 

lacked a "sufficient" possessory interest in the sidewalk to render it a landowner 

for purposes of the Act. Id. at *5. The Court of Appeals further noted that activities 

such as preparing incident reports for injuries on the sidewalk and notifying the 

landlord of the need for maintenance of the sidewalk did not rise to the level of 

conducting activities on it. Id. at *6. The Court of Appeals concluded that, "No 

hold that a tenant is liable for accidents occurring on a sidewalk as to which it has 

no possessory interest and over which it has no control would expand the reach of 

the Act beyond any reasonable reading of its terms." Id. 

The reasoning of the Court of Appeals is sound. Adopting Jordan's 

argument would result in a dilemma for commercial tenants across Colorado: 
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either take steps to ensure that the landlord's entire premises is safe for invitees 

and face potential liability under the Act, or conspicuously avoid taking any steps 

to ensure that the landlord's portion of the premises is safe and avoid potential 

liability under the Act. Commercial tenants should not have to make this choice. 

Panorama is an excellent example of the kinds of beneficial services a 

commercial tenant may have to cease providing in the event of a decision adopting 

Jordan's argument. Panorama was adamant that the parking lot of the premises was 

safe: it repeatedly notified its landlord that snow and ice had accumulated in the 

parking lot so that the landlord could address the hazard. (Op. Br. 5-6.) There is 

simply no basis in the law to support the proposition that providing notification to 

another that its premises is potentially unsafe renders the notifying party in 

possession or control of that premises. Indeed, in both Perez and Wilson the Court 

of Appeals specifically found that even landlords' rights of entry and inspection 

were insufficient to render those landlords in possession or control of their leased 

premises. Perez, 962 P.2d at 998-99; Wilson, 124 P.3d at 840. Surely, then, mere 

notification to the landlord of potential hazards in a parking lot which the tenant 

specifically did not lease (but only had a right to use, along with other tenants) 

cannot lead to the inference of possession or control over the parking lot. 
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But if, as Jordan argues, this notification is found to be sufficient to render 

Panorama a landowner for purposes of the Act, commercial tenants may simply 

stop exercising such vigilance. It will fall to the absentee landlord to monitor for 

such conditions and this will not be nearly as effective as having the on-site tenant 

notify the landlord of them. Common sense, and many commercial tenants' 

common practices, would be frustrated by the threat of liability under the Act, and 

this would lead to a perversion of the Act's purpose of creating a safe business 

environment for Coloradans. 

Similarly, Panorama's use of its own injury forms to be filled out should a 

person suffer an injury, even if that injury were on the landlord's portion of the 

premises, does not lead to landowner status. (Op. Br. 6.) If investigating and 

documenting facts surrounding an injury on another's portion of a premises is, as 

Jordan argues, sufficient to render a tenant a landowner for purposes of the Act, 

then commercial tenants may reconsider the extent of their injury reporting. Rather 

than assisting an injured person by taking down facts, witness statements, and 

other infoimation that could potentially be beneficial to the injured person, 

commercial tenants may wish to do no more than provide contact information for 

the landlord. The Court of Appeals recognized the potential for this: "[W]e note 

that imposing liability on a tenant for preparing incident reports would have the 
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anomalous effect of discouraging tenants from preparing such reports." Jordan, 

2013 COA 87 at *6. 

Moreover, Jordan makes much ado about Panorama's alleged concern with 

liability over the portions of the premises, such as the parking lot, which were 

outside of its lease with the landlord. Being concerned about liability—in an 

abundance of caution—does not and should not make one liable. It would be like 

saying that having concern about the provisions of the tax code makes one a tax 

evader. What is so unusual here is that Jordan seeks to transmogrify Panorama's 

proactive and well-meaning practice to guard against liability—such as its 

notifications to the landlord and its injury forms—into facts that could be used to 

create liability. Should well-meaning and beneficial conduct such as Panorama's 

be held to demonstrate possession and control under the Act, and therefore liability 

under the Act, it is highly probable that such well-meaning conduct will no longer 

be put forth by Colorado commercial tenants. 

Finally, Panorama provided a reception desk at the entrance to the building 

which, understandably, faced the front doors and overlooked the sidewalk and 

parking lot. The receptionist was available to direct visitors to the various offices 

in the building, and documented potential hazards to alert the landlord to. It is 

inconceivable that the breadth of the receptionist's view, and the fact that the 



receptionist notified the landlord of potential hazards on its portion of the premises, 

could contribute to the determination of landowner status. Under such an 

interpretation any commercial tenant could be a landowner under the Act for 

nothing more than monitoring a portion of someone else's premises. Take, for 

example, the tavern owner in LoDo who monitors the public sidewalk in front of 

his establishment. Should the fact that a commercial tenant employs security 

personnel to monitor the activities on a public sidewalk make that commercial 

tenant a landowner with regard to the sidewalk? If so, then commercial tenants 

may be reluctant to create additional liability for themselves by attempting to 

improve safety for Coloradans. 

In his dissent to the Court of Appeals' opinion in the present case, Judge 

Richman notes that "Panorama's potential liability hinges upon the undisputed fact 

that it was operating a medical clinic, which necessitated that its patients have 

ingress and egress from its office." Jordan, 2013 COA 87 at *8 (Richman, J., 

dissenting). Yet ingress and egress is common to all brick and mortar businesses. 

Nowhere does the Act or the case law interpreting it extend a commercial tenant's 

liability to the path leading to the ingress or egress of that commercial tenant's 

business. By that logic, a commercial tenant could be sued under the Act every 

time someone was injured on a public sidewalk on their way in or out of the 
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commercial tenant's business. When taken to its logical conclusion, this broad 

reading of the Act would essentially make a commercial tenant a "landowner" for 

anywhere a customer had to traverse in order to make it to the commercial tenant's 

business solely because that business "necessitated" ingress and egress. Clearly 

such limitless liability is not supported by the Act or the case law interpreting it. 

One last issue of concern to commercial tenants and Colorado's small 

business community is Jordan's insistence that Panorama's lease with its landlord, 

which specifically provided that Panorama did not lease the parking lot but only 

had joint use of the parking lot with the other tenants, counts for nothing. This type 

of contractual allocation is crucial to keeping costs reasonable and economies 

stable. Every small business in Colorado cannot, and should not have to, be 

responsible for every portion of its landlord's premises. 

Commercial leases are carefully drafted and negotiated to delegate certain 

duties among the parties. The doctors at Panorama, for example, are very good at 

diagnosing and repairing broken bones. But they are probably not so good at 

determining the best deicer to use on a sidewalk, or what kind of paint to use to 

stripe the parking lot. On the other hand, Panorama's landlord is probably not very 

good at practicing medicine, but is very good at keeping a sidewalk and parking lot 

maintained. And that is precisely why Panorama—and myriad other commercial 
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tenants in Colorado—do not lease a whole shopping center: they only lease the 

portion they need to conduct their specific business, and let the landlord take care 

of the portions of the premises (such as the sidewalks and parking lots) outside of 

the commercial tenants expertise. A finding, as Jordan advocates, that this simply 

does not matter would result in a tremendous waste of resources, a complete 

redundancy of effort, and a practical inability to focus on one's own area of 

expertise. That is to say, rather than spending their time curing the sick, the doctors 

at Panorama would need to be preoccupied with throwing salt on someone else's 

parking lot. Clearly this is not what the General Assembly intended the Premises 

Liability Act to accomplish. 

Notifying a landlord of a safety issue on the landlord's premises, creating 

injury reports for incidents on the landlord's premises, or having a receptionist 

overlooking the landlord's premises are far removed from the kinds of significant 

activities that have triggered landowner status under the Act. In cases where 

possession and control of the premises were ceded, such as Perez, Wilson, and 

Collard, it was determined that the ceding party could not be a landowner as a 

matter of law. See Perez, 962 P.2d at 998-99; Wilson, 124 P.3d at 840; and 

Collard, 292 P.3d at 1238. It is inconsistent with the Act, well-settled case law, 
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public policy, and common sense to find that Panorama should be considered a 

landowner under the facts in this case. 

CONCLUSION 

A forced choice between safety and liability is poor public policy. 

Expanding the reach of the Act to include actions common to commercial tenants, 

such as those exhibited by Panorama in this case, would create an unfair dilemma 

for commercial tenants. For the reasons stated above, and the reasons set forth in 

Panorama's brief, this Court should affiim the Court of Appeals on all issues. 

Respectfully submitted this \C)  day of July, 2014. 

TH 	OLLART &AL ER LLC 

Attorneys for Amici Curiae Colorado 
Defense Lawyers Association and National 
Federation of Independent Business Small 
Business Legal Center 
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